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14. Stay of Discovery, Termination, and Effective Date of Agreement

14.1 Suspension of Discovery and Other Proceedings

(a) Upon execution of ths Agreement, the Releasing Partes and Class
Counsel shall discontinue all discovery activity or related proceedings in the Action against the
Released Paries, provided that if this Agreement is terminated pursuant to § 14.2, the Releasing
Parties and Class Counsel may pursue discovery or related proceedings against the Blue Plans
and any defendat in this Action tht has not settled.

(b) Upon entry of the Preliminar Approval Order, the Releasing Paries and
Class Counsel agree to suspend and stay all procecdings in the Action against the Released
Paries, other than proceedings as may be necessar to car out the terms and conditions of the
Agreement. The Prelimiary Approval Order shall also bar and enjoin all Class Members from
commencing or prosecuting any action asserting any Released Claims, and stay any other actions
or proceedings brought by any Class Members asserting any Released Claims. If, and only to the
extent that, this Agreement terminates pursuant to § 14.2 of this Agreement, the Parties shall not
be deemed to have waived any rights as a result of sùch suspension or stay of proceedings.

(c) Upon the Effective Date, and notwithstanding any ofthe other provisions
in ths Agreement, the Released Partes shal have no obligation to preserve documents and
evidence with respect to Released Claims, including any obligations under the Agreed Order for
Preservation of Records, and the Releasing Paries and Class Counsel shall not pursue any
spoliation claims or other actions or sanctions against a Released Person with respect to
documents or evidence rèlated to the Released Claims.

14.2 Right to Terminate this Agreement

(a) If, at the Preliminary Approval Hearing or within thirty (30) days
thereafer, the Corr does not enter the Preliminary Approval Order and approve the Claim Form,
Claim Form Instructions, Mailed Notice, and the Published Notice submitted to the Court
pursuant to § 4 of tlis Agreement, in each case in substantially th.e sane form as Exhibits A, B,
E, and G, any Pary shall have the right, in the sole and absolute discretion of such Part, to
terminate its parcipation in ths Agreement by delivering a notice ofteimination to the other
Parties within forty-five (45) days following the Preliminary Approval Hearing.

(b) If the Court does not grant the stays and injunctions as provided in
§ 14.l(b) in the form contained in the Preliminary Approval Order (Exhibit F), the Blue Plans
may in their sole and absolute discretion terminate their participation in ths Agreement by
delivering a notice of termination to the other Parties within fort-five (45) days following the
Preliminar Approval Hearing.

(c) If the number of putative Class Members submitting Opt-Out requests
exceeds five percent (5%) of the total number of putative Class Members in the United States,
the Blue Plans may in their sole and absolute discretion terminate their participation in tlis
Agreement by delivering a notice oftermination to the other Paries withn thirty (30) days of
receipt of the complete list of Opt-Out requests from the Notice Administrator refened to in § 6.

(d) If the number of putative Class Members in any Blue Plan's service area
within a state submitting Opt-Out requests exceeds five percent (5%) of the total number of
putative Class Members in that Blue Plan's service area within that state, the afected Blue Plan
may in its sole and absolute discretion terminate its participation in this Agreement by delivering
a notice of termination to the other Parties within thirt (30) days of receipt of the complete list
of Opt-Out requests from the Notice Administrator referred to in § 6.
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(e) If the putative Class Members in any Blue Plan's service area submittng
Opt-Out requests received, in the aggregate, at least five percent (5%) of the total dollar
payments that such Blue Plan made to putative Class Members in calendar year 2006, the
affected Blue Plan may in its sole and absolute discretion terminate its paricipation in this
Agreement by delivering a notice of termination to the other Paries within thirty (30) days of
receipt of the complete list of Opt-Out requests from the Notice Administrator referred to in § 6.

(t) If the Court has not entered the Final Order and Judgment substantially in
the forms attached hereto as Exhibit D by the date that is 180 days afer the Preliminary
Approval Date, any Party may, in its sole and absolute discretion, terminate its paricipation in
this Agreement by delivering a notice of termnation to the other Paries within 200 days after the
Preliminar Approval Date.

(g) Intentionally Left Blank.

(h) In the event of any termination of the Agreement in its entirety by Class
Counselor Blue Plans pursuant to the terms of this § 14.2, the Partes shall be restored to their
original positions, except as expressly provided herein.

14.3 Intentionally Left Blanl.

14.4 Effective Date

If the Final Order and Judgment is entered by the Cour and the time for appeal from all
of such orders and judgment has elapsed (including without limitation any extension of time for
the filing of any appeal that may result by operation of law or order of the Cour) with no notice
of appeal having been filed, the "Effective Date" shall be the next business day after the last date
on which notice of appeal could have been timely fied. If the Final Order and Judgment is
entered and an appeal is fied as to any of them, the "Effective Date" shall be the next business
day after the Final Order and Judgment is affirmed, all appeals are dismissed, and no fuher
appeal to, or discretionar review in, any cour remains. Notwithstanding the foregoing, at any
time afer the Final Order and Judgment is entered by the Cour but before the Effective Date
would otherwise occur, any Blue Plan may in its sole and absolute discretion elect to declare that
the Effective Date for its paricipation in ths Agreement has occurred by providing notice to the
Parties, and thereafter that electing Blue Plan, Class Counsel and the Releasing Paries shall be
bound by this Agreement and shal perform their respective obligations hereunder as if the Final
Order and Judgment had been affrmed in its entirety.

14.5 Iiitentionally Left Blank

14.6 Termiiiatioii Date of Agreement

(a) This Agreement shall terminate (the "Termination Date") upon the earliest
to occur of (i) as to a Par, that Pary's termination of this Agreement pursuant to § 14.2, above,
(ii) the date on which the appellate court rejects, in whole or in part the Final Order and
Judgment, upon any appeal or discretionary review thereof, and no further appeal to, or
discretionary review in, any couit remains, or (iii) the four year aniversary of the Preliminary
Approval Date. As of the Termination Date, the provisions of this Agreement shall imediately
become void and of no further force and effect and there shall be no liabilty under this
Agreement on the part of any of the Paries, except for wilfu or knowing breaches of this
Agreement prior to the Termination Date; provided that in the event of a termination of this
Agreement under clause (iii) of this § l4.6(a), (x) the provisions of §§ 13.1, 13.2, 13.3, 13.4,
13.5, 13.7, 13.8, 14.1, 15 and 16, shall surive such termination indefinitely, (y) the provisions of
§ 7.10 and § 7.1 1 shall survive such termnation only with respect to, and only for so long as is
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necessary to resolve, any Biling Disputes that are in the process of being resolved as of the
Termination Date and any disputes described in § 7. i I as of the Termination Date, and (z) the
provisions of §§ 12.1 through 12.6 shall surive such termination only with respcct to, and only
for so long as is necessar to resolve, any Compliance Disputes involving a Blue Plan that are in
the process of being resolved by the Compliance Dispute Officer as of the Termination Date.

(b) On the Termination Date, all ofa Blue Plan's obligations under this
Agreement shall be deemed satisfied except as and only to the extent that a term of § 7 of this
Agreement has been extended by the Blue Plan as provided in this § 14.6(b) as to that Blue Plan
only. No decision or ruling of the Compliance Dispute Offcer shall have any force on the
Pares after the Termination Date, and the Blue Plans shall be under no obligation to continue
performance of any kind under this Agreement. A Blue Plan may, in its sole and absolute
discretion, elect to continue after the Termination Date, the implementation of various business
practices described in this Agreement. A Blue Plan also may, where it has a good faith basis,
and notwithstanding any Implementation Date in § 7 of this Agreement or in Exhbit I hereto,
delay the implementation, in whole or in par, of any provision of this Agreement upon notice to
Class Counsel. Whether or not the foregoing notice is provided, in the event that implementation
is delayed other than as provided in § 7, the term of the Agreement shall be extended solely with
respect to the delayed provision for a period of time equal to the lengt ofthe delay.

15. Related Actions

15.1 Intentionally Left Blank

15.2 Certain Related State Court Actions

As to any action that is now pending in, or hereafter may be fied in or remanded to, any
state court that asserts any Released Claim against any Blue Plan on behalf of any Releasing
Par, Class Counsel and the relevant Parties agree that they wil cooperate with the Blue PIan
and fie all documents necessary (a) to obtan an interim stay of all proceedings against the Blue
Plan and (b) on or promptly afer the Effective Date, to obtain the dismissal with prejudice of any
such action, other than with respect to any named plaintiff in such action that has submitted a
valid and timely Opt-Out request.

15.3 Other Related Actions

As to any action not referred to in §§ 15.1 or 15.2 that is now pending or hereafter may
be fied in any court that asserts any of the Released Claims against any Blue Plans on behalf of
any Releasing Par, Class Counsel and the relevant Pares agree that they wil cooperate with
the Blue Plan, to the extent reasonably practicable, in the Blue Plan's effoits to seek relief from
the Cour or the forum court to obtain the interim stay and dismissal with prejudice of such
action as to any Blue Plans to the extent necessary to effectuate the other provisions of this
Agreement.

16. Not Evidence; No Admission of Liabilty

In no event shal this Agreement, in whole or in part, whether effective, terminated, or
otherwise, or any of its provisions or any negotiations, statements, or proceedings relating to it in
any way be construed as, offered as, received as, used as or deemed to be evidence of any kind in
the Action, in any other action, or in any judicial, administrative, regulatory or other proceeding,
except the Agreement may be used in a proceeding to emorce this Agreement. Without limiting
the foregoing, neither this Agreement nor any related negotiations, statements or proceedings
shall be construed as, offered as, received as, used as or deemed to be evidence, or an admission
or concession of liabilty or wrongdoing whatsoever or breach of any duty on the par of the Blue
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Plans, the Representative Plaintiffs, or the Signatory Medical Societies, or as a waiver by the
Blue Plans, the Representative Plaintiffs or the Signatory Medical Societies of any applicable
defense, including without limitation any applicable statute of limitations. None of the Pares
waives or intends to waive any applicable attorney-client privilege or work product protection or
other privilege for any negotiations, statements or proceedings relating to ths Agreement. This
provision shall indefinitely survive the termination of this Agreement.

17. Entire Agreement; Amendment

17.1 Entire Agreement

This Agreement, including its Exhbits, contains an entire, complete, and integrated
statement of each and every term and provision agreed to by and anong the Pares; it is not
subject to any condition not provided for herein. Ths Agreement supersedes any prior
agreements or understandings, whether written or oral, between and among Representative
Plaintiffs, Class Members, Class Counsel, Blue Plans and the Signatory Medical Societies
regarding the subject matter of the Action or this Agreement. This Agreement shall not be
mocled in any respect except by a writing executed by Class Counsel and each of the Blue
Plans, except as provided in § 17.2.

17.2 Modification Generally

This Agreement may be anended or modified with respect to a parcular Blue Plan only
as provided in a written instruent signed by or on behalf of that Blue Plan and Class Counsel

(or their successors in interest), or as set fort in § 7.36.

17.3 Intentionally Left Blank

18. No Presumption Against Drafler

None of the Paries shall be considered to be the drafer of ths Agreement or any
provision hereof for the purose of any statute, case law, or iule of interpretation or constrction
that would or might cause any provision to be construed against the drafter hereof. This
Agreement was drafted with substantial input by all Paries and their counsel, and no reliance
was placed on any representations other than those contained herein. The Pares' intent is that
this fully integrated Agreement shall be construed consistently with the settlement agreement
between plaintiffS and other Blue Cross Blue Shield entities (who were also defendants in the
Action) dated April 27, 2007, except insofar as the terms of this Agreement differ therefrom.

19. Captions and Headings

The use of captions and headings in this Agreement is solely for convenience and shall
have no legal effect in construing the provisions of ths Agreement.

20. Continning Jurisdiction and Exclusive Venue

20.1 Continuing Jurisdiction

Except as otherwse provided in this Agreement, it is expressly agreed. and stipulated that
the United States District Cour for the Southern District of Florida shall have exclusive
jurisdiction and authority to consider, rule upon, and issue a final order with respect to
proceedings, whether judicial, administrative or otherwse, wluch may be instituted by any
Person, individually or derivatively, with respect to this Agreement. This reservation of
jurisdiction does not limit any other reservation of jurisdiction in this Agreement nor do any
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other such reservations lìmit the reservation in this subsection. Except as otherwse provided in
this Agreement, each of the Blue Plans, each Signatory Medical Society and each Class Member
hereby irrevocably submits to the exclusive jurisdiction and venue of the United States District
Cour for the Southem District of Florida for any suit, action, proceeding, case, controversy, or
dispute relating to this Agreement and/or Exhbits hereto and negotiation, performance or breach
ofsae.

20.2 Parties Shall Not Contest Jurisdiction

In the event of any case, controversy, or dispute arising out of the negotiation of,
approval of, perfonnance of, or breach of this Agreement, and solely for puroses of such case,
controversy, or dispute, to the fullest extent that they may effectively do so under applicable law,
the Pares irrevocably agree that they are and shall be subject to the jurisdiction of the Court,
and that the Cour is a proper venue and convenient foru. Furhermore, the paries shall jointly
urge the Cour to include the provisions of this § 20 in its Final Order and Judgment approving
this Agreement.

21. Cooperation

Representative Plaintiffs, the Signatory Medical Societies, Class Counsel and the Blue
Plans agree to move that the Cour enter an order to the effect that should any Person desire any
discovery incident to (or which the Person contends is necessar to) the approval of this
Agreement, the Person must first obtain an order from the Cour that permits such discovery.

22. Counterparts

This Agreement may be executed in counterparts, each of which shall constitute an
original. Facsimile signatures shall be considered valid signatures as of the date hereof, although
the original signature pages shall thereafer be appended to ths Agreement.

23. Additional Signatory Medical Societies

The Paries agree that, from and after the date of this Agreement, additional medical
societies may elect to execute a signatue page to ths Agreement and thereby agree to be bound
by the provisions of this Agreement tht are applicable to Signatory Medical Societies. Upon
such execution of a signature page, each such additional medical society shal be deemed to be a
Signatoiy Medical Society for all puroses of ths Agreement and shall be bOlmd by all oftlie
provisions of this Agreement that arc applìcable to Signatory Medical Societies.

24. Successors and Assigns

The provisions of this Agreement shall be bincling upon and inure to the benefit of each
Blue Plan and its respective successors and assigns; provided that no Blue Plan may assign,
delegate or otherwise transfer any of its rights or obligations under this Agreement to a third
party that is not a successor or affiiate without the consent of Class Counsel. The provisions of
this Agreement shall not apply with respect to any corporation, business, or other entity acquired
by a Blue Plan after the Preliminar Approval Date, and a Blue Plan shall have no obligations
under this Agreement with respect to such corporation, business, or entity or the business
operations of such corporation, business or entity after the Prelìminary Approval Date. The
provisions of this Agreement shall not apply with respect to any activities related to FEHBA.
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25. Governing Law

This Agreement and all agreements, exhibits, and documents relating to ths Agreement
shall be construed under the laws of the State of Florida, excluding its choice of law rules.

26. Contaets for Communications Between Class Counsel and The Blue Plans

At all times during the terr of this Agreement, Class Counsel, on the one hand, and the
Blue Plans, on the other, shall each designate a representative to facïltate communications
between or anong the Parties, and provide written notification to the other of the person so
designated.

27. Severable Agreement

The provisions of ths Agreement are intended to be severable. Should any ofthe
provisions be found ilegal, invalid or unenforceable by any court of competent jurisdiction for
any reason, it shall be severable from the remainder of this Agreement, and the remainder of this
Agreement shall be unchanged and shall be read as if it did not contan the ilegal or invalid
provision.

28. Effeet of Other Settlements

The Representative Plaitiffs and the Signatory Medical Societies wil not reach a
settlement with any defendant in this Action which is not a Par which settlement includes a
provision containing relief to the Class Members which is also relief to the Class Members set
fort in this Agreement if: (i) such relief to the Class Members is applicable to Self-Insured Plans
under this Agreement, but is not made applicable to Self-Insured Plans in the proposed
settlement agreement; (ii) such relief is made applicable to Class Members who are Non-
Parcipating Physicians under ths Agreement, but is not made applicable to Non-Participating
Physicians in the proposed settement agreement, or (iii) such relief to Class Members is
applicable to prograns offered or sponsored by any state or federal governmental entity other
than in its capacity as an employer under this Agreement, but is not made applicable to programs
offered or sponsored by any state or federal governental entity other than in its eapacity as an
employer in the proposed settlement. The Representative Plaintiff~ and Signatory Medical
Societies fuer agree that they will not reach a settlement with any defendant in ths Action

which is not a Pary (or which does not become a Party in the futue to this Agreement) which
settement imposes a less burdensome obligation on such other defendant regarding the
obligations set fort in any of § 7.18, § 7.19 or § 7.20, unless such less burdensome obligation is
a result of good faith negotiation between such defendant and the Medical Society in the state
where it does business. A settlement agreement involving only a financial payment obligation
and no prospective relief shall be construed as a less burdensome obligation under this provision.

DELIVERED on October 19, 2007.
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J3LuEPLANS

BluePIan: IIghniark Inc.

Kenneth R. Melani, M;U.

~~. tue

CEO & lresioent

Title

SubsidtarIes:

Highark West Virgia, Inc. (d//a! MOllta State Blue Cross Blue Shield)

Name

Sìgntue

Title

Keystone Health Plan West,Inc.

-:eythia Dellecker
Name

~~~.81 ãte

Sr, Vice President, Sr. Products

Title

Parker Benefits, Inc. (d/b/a! ;SuperBlue HMO)

Name

Signatue

Title
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BLUE PLANS

Biu~ Plan: Highmark Ine.

Name

Sìgiatue

Title

Subsidial'es:

Highark W\;st Virginia, Inc. (d//a! Mountan State Bliie Cross Blue Shield)

Gregory K. Smi.thName ~~tt~
Sigiatu

Pres.ident & CEO

Title

Keystone Health Plan West, !nco

Name

Sigiature

Title

Parker Benefits, Inc, (d//a! SiiperBlue HMO)

GregpryJ. SmithName .~
Si~
President & CEO

Title
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WHTLEY, DRA & KALLAS, LLC~#I-~
Name:
Title: Pa-.. .

DOFFERM, S:mELDS, CANFLD,
KNOWLES & DEVI (i £''1 .

¡tetiV:T~k r'~
Nane;Title: .Jf. ~

)'

STEWART TILGHMN FOX & Bru DRUBNERHARTLEY & O'CONNOR

-- ß.1J~ '" ~ J.'" .l k øJ.~N e. . t' ~ ., ¡?Title:. U ¡j) '''a,;L N ~; , ¿y 0 ¡ .Title: (~?"
LAW OFFICES OF ARCHIE C. L~LC

tk t ~ i vr (.A .Name: ~Title: r
WIGGINS CHIDS QUIN & P ~i'IS

_ ~vw P4å-fHW1U-'Name: ___
Title:

EYSTER KEY TUB WEAVER &
ROTH, LLP G- ~;t . _

Mc44i~f4 ~
Name: .
Title: 7 æ-61

PODHURST ORSEeK, PA ~

Ctdk~ Po4 ~
Nane:
Title: C.t.' CAtW--

KOZYA TROP FOOTE & MEYERS. // -'= lk u _ GiL tj l'1~
i~i:r !~-rr; ~:~~_~,..

WHIEANDREWSAROLD&DOWD GRAY, WHTE 
& WEISS G l

fi.,. / _1U..JI lJ €I ~~ ~ k (~_ ~~~ I ~= ~
Title: ;ß/' Title: ,f4.
SAVERI&SAVERI ~í

Gu;do So.Vf&L ~Name: I
Title:
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Anfti: Meiendez-Dedos, M.D.
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i

I

i

REPRESENTATIVE PLAIFS:

.1

Scott ElIedii, M.D.
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REPRESENTATIE PLAINFS:

Joe Fra Smith, M.D.

Scott Elledge, M,D.

Page 71 of 72



i Case 1 :03-cv-21296-FAM Document 1073-2 Entered on FLSD Docket 10/23/2007 Page 72 of 72

I

REPREENTATI PLAIFFS:

Rick Love, M.D.

Joe Fran Smith, M.D.

ScottEn~.Dtl


