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SETTLEMENT AGREEMENT AND RELEASE

This Settlement Agreement and Release (“Agreement™) is entered into, by and among the
Representative Plaintiffs in Love v. Blue Cross and Blue Shield Association, et al., Civil Action No. CV-
03-21296-MORENOQ, United States District Court for the Southern District of Florida, Miami Division
(“Action”) (on behalf of themselves and Class Members), by and through Class Counsel, and Capital
BlueCross, Capital Advantage Insurance Company and Keystone Health Plan Central (collectively, “Blue
Plan”) (collectively, “Parties™).

RECITALS

WHEREAS, Representative Plaintiffs brought claims against Blue Plan and others in the
Complaint filed in the Action;

WHEREAS, Blue Plan denies the allegations in the Complaint and denies any Wrongdoing
or liability for the legal claims asserted in the Complaint;

WHEREAS, the Parties have agreed it is to their mutual benefit to settle and resolve their
outstanding differences regarding the claims and defenses asserted in, and relating to the subject of, the
Action, and believe that a settlement will allow them to improve their work together;

THEREFORE, IT IS STIPULATED AND AGREED by and among the Parties that,
subject to the jurisdiction and approval of the Court, and affirmation on any appeals, the Action shall be
fully and finally resolved under the following terms and conditions.

1. Definitions

1.1 “Affiliate” means Capital Administrative Services d/b/a NCAS Pennsylvania, a third party
administrator for self-funded customers.

1.2 “Class” means any and all Physicians, Physician Groups and Physician Organizations who
provided covered services to any Plan Member or to any individual enrolled in or covered by a
plan offered or administered by any Person named as a defendant in the Complaint or by any other
primary licensee of the BCBSA or by any of their respective current or former subsidiaries or
Affiliates, from January 1, 1996 through the Preliminary Approval Date. The Class shall exclude:
(i) all Persons who, in accordance with the terms of this Agreement, execute a timely request for
exclusion (Opt Out) from the Class; and (ii) Blue Plan, their Affiliates and any of their officers,
directors and employees. ,

1.3 “ Clean Claim” means, as set forth in Pennsylvania’s Act 68, a claim for payment for a health
care service which has no defect or impropriety. A defect or impropriety shall include lack of
required substantiating documentation or a particular circumstance requiring special treatment
which prevents timely payment from being made on the claim. The term shall not include a claim
from a health care provider who is under investigation for fraud or abuse regarding that claim.
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1.4 “Court” means the United States District Court for the Southern District of Florida, M1am1
D1v131on :

1.5 “Covered Service” means a health care benefit that is within the coverage described in the Plan
documents applicable to an eligible Plan Member of a particular Blue Plan.

1.6 “CPT®”, “CPT® Codes” or “AMA CPT® book™ means medical nomenclature in the
publications entitled “CPT, Standard Edition”, “CPT® Professional Edition”, “CPT Assistant” and
“Principals of CPT Coding” published by the AMA as it exists as of the date of this Agreement
and as it may be amended during the term of the Agreement.

1.7 “CPT® Conventions” means rules for the application of codes that go across all sections and
subsections of the AMA CPT® book.

1.8 “CPT® Guidelines” means guidelines in the introduction, sections and subsections and in the
code level parenthetic statements and cross references (excluding from this definition any
reference to another publication that is not subject to the existing CPT® Editorial Panel process,
such as, but not limited to “CPT® Assistant” or “Principles of CPT® Coding”) in the CPT®
Professional Edition:

1.9 “Delegated Entity” means an entity that: (i) is not an Affiliate of a particular Blue Plan and is
not another licensee of BCBSA, (ii) maintains its own contracts with physicians, and (iii) by
agreement with such Blue Plan (A) provides Plan Members with access to such physicians; and
(B) performs some or all of the functions that otherwise would be performed by such Blue Plan.

1.10 “Execution Date” means the later of (i) the date on which the signatures of Blue Plan have
been delivered to Class Counsel; and (ii) the date on which the signatures of all Representative
Plaintiffs and Class Counsel have been delivered to Blue Plan.

1.11 “Fully-Insured Plan” means a Plan as to which a Blue Plan assumes all or a majority of
healthcare cost and/or utilization risk.

1.12 “Other Blue Plans” means entities licensed to use the Blue Cross and Blue Shield trademarks
other than the Blue Plan identified in the preamble and on the signature pages of this Agreement.

1.13 “Participating Physician, Physician Group or Physician Organization” means a physician,
physician group or physician organization who has entered into a valid written contract with Blue
Plan or Other Blue Plans (or who has agreed pursuant to an arrangement with a physician group,
physician organization or other entity which has a valid written contract with Blue Plan or Other
Blue Plans) to provide covered services to that Blue Plan’s Plan Members and, where applicable,
‘who meets the Blue Plan’s credentialing requirements, during the effective period of such a
contract. ‘

1.14 “Person” or “Persons” means all persons and entities (including without limitation natural

persons, firms, corporations, limited liability companies, joint ventures, joint stock companies,
unincorporated organizations, agencies, bodies, governments, political subdivisions, governmental
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agencies and authorities, associations, partnerships, limited liability partnerships, trusts, and their
predecessors, successors, administrators, executors, heirs and assigns).

1.15 “Plan” means a benefit plan through which a Plan Member obtains health care benefits set
forth in pertinent plan documents.

1.16 “Plan Member” means an individual enrolled in or covered by a Plan of Blue Plan or Other
Blue Plans.

1.17 “Representative Plaintiffs” means collectively Rick Love, M.D., Joe Frank Smith, M.D.,
Scott Elledge, M.D., and Andres Melendez-Dedos, M.D.

2. Statement of Principles and Business Practices

Blue Plan agrees to abide by the following Statement of Principles and Business Practices from
the date of the court order granting preliminary approval of this Agreement until the Termination
Date (“Effective Period”).

A. The Blue Plan Provides Efficient Claim Systems and Processes for Physicians and
Plan Members

Recognizing the value of good relationships with Physicians and Plan Members and
efficiency in the processing of claims, Blue Plan will continue to make investments in and
improvements to its claims systems and processes, including enhanced functionality of
websites and clearinghouses, with the goals of reducing claims resubmissions, reducing
claims overpayments, communicating requirements on precertifications for services and
supplies, communicating on claim status, improving Plan Member eligibility information
and communicating the Blue Plans’ claim requirements to Physicians. For the period from
the filing of the Action to the Termination Date defined in Section 10.4 below, Blue Plan
will have spent over $3,000,000.00 on these investments and improvements.

B. The Blue Plan Follows These Guidelines on Fee Schedules and Changes

Blue Plan will provide access to, on a confidential basis, applicable fee schedule amounts
for its Participating Physicians, Participating Physician Groups, and Participating
Physician Organizations for those CPT® Codes which they typically use or specifically
request because they have a valid reason to use.

Blue Plan also agrees, effective January 1 of the year following the Effective Date, not to

- reduce the fees set forth in its fee schedules for Physicians more than once per calendar
year except Blue Plan may increase or reduce the fees set forth in its fee schedules at any
time (i) to reflect changes in market prices for vaccines, injectibles, pharmaceuticals,
durable medical supplies and other goods; (ii) to add payment rates for newly adopted
CPT® Codes; (iii) to add payment rates for new technologies; and (iv) to reflect interim
revisions made by CMS.
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Blue Plan also agrees to provide reimbursement for vaccines and their administration,
when they are Covered Services, as of the effective date of a recommendation made by the
U.S. Centers for Disease Control and Prevention (“CDC”) or Advisory Committee on
Immunization Practices or the American Academy of Pediatrics.

C. The Blue Plan Will Provide Notice of Policy and Procedure Changes

Blue Plan will provide its Participating Physicians, Participating Physician Groups, and
Participating Physician Organizations with at least sixty (60) days written notice of
material adverse changes to policies and procedures affecting Physicians and will also
provide an opportunity to terminate contracts with the Blue Plan due to objections to such
changes, before such changes would become effective.

D. The Blue Plan Has No All Products Requirement

Blue Plan does not and will not require a Participating Physician to participate in all of its
product networks. Blue Plan will not require a Participating Physician to participate in its
Medicare Advantage or Medicaid Product networks in order to participate in its
- commercial product networks.

E. The Blue Plan Follows This Medical Necessity Definition

Blue Plan will post on its website the definition it uses for medical necessity as set forth in
Exhibit A.

F.  The Blue Plan Follows These Processes for Physician Billing Disputes and Medical
Necessity Disputes

Blue Plan will post on its website (1) the process for resolving disputes concerning
application of the Blue Plan’s coding and payment rules for fee-for-service claims

and (2) the process for decisions by the Blue Plan that any health care service or supply is
not medically necessary, including information about its internal appeals process and
independent external review, as set forth in Exhibit B.

G. The Blue Plan Addresses Credentialing Promptly

Blue Plan will notify a physician of its decision on credentialing within ninety (90) days of
receiving a completed application, unless a third party fails to provide required

information, in which case Blue Plan will make best efforts to obtain such information as
soon as possible.
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H. The Blue Plan Follows These Claims Practices and Timelines.

Blue Plan will post on its websites its policies and procedures regarding the appropriate
timeline and format for claims submissions. Blue Plan will accept claims as timely when
they are received within 180 days after the date of service or the date of a physician’s
receipt of the EOB from the primary payor (when Blue Plan is the secondary payor). Blue
Plan has improved and will continue to meet timelines for the processing and payment of
its physician claims as follows. Blue Plan will continue to finalize processing and direct
payment of 95.9 % of all clean claims from physicians in 15 days, and will continue to
achieve its average times of 5 days for electronic clean claims from physicians and 10 days
for paper clean claims from physicians. Blue Plan will continue to take all reasonable
steps to finalize processing and direct payment of all clean claims from physicians in these
time periods. Blue Plan will provide physician with at least thirty (30) days notice before
seeking recovery of an overpayment and will not seek recovery of an overpayment to a
physician more than eighteen (18) months after such overpayment was received, except no
time limit will apply to recovery of overpayments based on (1) a reasonable belief of fraud
or other intentional misconduct; (2) the requirements of a self-funded plan or (3) the
requirements of a state or federal government program.

In Communications with its Plan Members regarding claims from Non-Participating
Physicians, Blue Plan will provide the name of the Non-Participating Physician and a
statement on the Plan Member’s responsibility regardmg payment to the Non-Participating
Physician.

I.  The Blue Plan Continues Its Approach of No Automatic Downcoding

Blue Plan has not and will not automatically reassign or reduce the code level of
evaluation and management codes, and other codes reflecting intensity of service, except
that Blue Plan may reassign a new patient visit code to an established patient visit code or
may make adjustments based on the review of clinical records for a particular patient
encounter where appropriate under CPT®, CPT® Conventions and CPT® Guidelines.

J. The Blue Plan Follows These Coding and Claims Editing Practices

Blue Plan will continue to increase the access of Physicians to information

regarding automated and other claims payment rules, including the identity of any claims
editing software used. Blue Plan will provide such information on its websites and

will update such information at least once per calendar year to reflect changes, in addition
to promptly disclosing newly-adopted changes.

Blue Plan agrees to process and make eligible for payment Physician claims consistent
with CPT®, CPT® Conventions and CPT® Guidelines, unless (1) after the date of this
Agreement, amendments to CPT®, CPT® Conventions and CPT® Guidelines, which
constitute a departure from the procedures, criteria or scope of activities historically
undertaken by the AMA’s CPT® Editorial Panel and which materially expand the
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commitments in this Agreement or have a material adverse effect on Blue Plan are made,
and Blue Plan discloses on its website that it will not recognize the amendments, and (2)

Physicians, Physician Groups or Physician Organizations initiate a request for and obtain
an exception on coding in their contracts with Blue Plan.

In administering claims under the Medicare Advantage Program, Blue Plan may use CCI
for processing such claims, even where it differs from CPT®.

In administering claims with global periods, Blue Plan will not use global periods longer
than those set by CMS.

The commitments in this Agreement (1) do not require Blue Plan to pay for services to

Plan Members which are not Covered Services; and (2) only apply to Blue Plan’s practices
where it is solely responsible for an activity on a claim. In addition, regardless of the
provisions in Blue Plan’s existing standard form agreements with Participating Physicians,
Physician Groups or Physician Organizations, Blue Plan shall administer such agreements
consistent with the commitments in this Agreement and shall not add provisions to any
future standard form agreements with Participating Physicians, Physician Groups or
Physician Organizations, which are inconsistent with the commitments in this Agreement,
during the term of this Agreement.

Blue Plan recognizes the importance to Physicians of the overall efficiency and claim
process under the BlueCard Program and similar national account programs, and will
follow initiatives adopted by BCBSA to improve such programs.

K. The Blue Plan Fulfills Its Obligations Under State and Federal Law

Nothing in this Agreement is intended to or shall, in any way, reduce, eliminate or
supersede Blue Plan’s obligations to comply with applicable state and federal law and
regulations. To the extent state or federal law or regulation imposes a greater obligation
than one specifically set forth in this Agreement, Blue Plan will comply with such law or
regulation. '

L. The Blue Plan Meets With Physicians

Blue Plan will schedule at least two meetings during a calendar year with the Pennsylvania
Medical Society (PMS) to discuss issues of interest to Blue Plan and Physicians (including
changes in policies or procedures applicable to Physicians and any disclosed exceptions
arising from amendments to CPT®). If there is a valid reason, PMS may request
additional meetings, and the Blue Plan will not unreasonably refuse to schedule additional
meetings. Each meeting will be attended by a person from Blue Plan with appropriate
knowledge and authority regarding the issues to be addressed.

M.  The Blue Plan Follows Capitation Guidelines.

Blue Plan will provide monthly reports to Participating Physicians, Physician Groups, or
Physician Organizations that receive capitation payments. These monthly reports will

6



- Case 1:03-cv-21296-FAM  Document 1218-3  Entered on FLSD Docket 02/01/2008 Page 7 of 28

3.1

3.2

provide membership information, including Plan Member identification number, name,
age, gender, monthly capitation amount, primary care physician name, enrollment date,
any changes since last report and explanation of any deductions.

If a Plan Member does not select a Participating Physician, Physician Group or Physician
Organization within thirty (30) calendar days after enrollment, Blue Plan will randomly
(or on another reasonable basis) assign the Plan Member within forty-five (45) calendar
days after enrollment. Blue Plan will pay the assigned Participating Physician, Physician
Group or Physician Organization in accordance with its agreement with Blue Plan, from
the effective date of enrollment.

Blue Plan will continue its practice of not applying withholds or pharmacy risk pools to
capitation arrangements.

Settlement Payments

Recognizing the value of providing resources to improve the practice for Physicians, Blue |
Plan will make the following payments.

Settlement Fund

No later than ten (10) days after the Final Approval Date, Blue Plan shall contribute a
Settlement Amount of $2,479,985. The Settlement Amount shall be paid into an Escrow
Account (overseen by a Settlement Administrator jointly selected by the Parties) and
treated as a payment to a Qualified or Designated Settlement Fund under I.R.C. § 468B
and the regulations or proposed regulations promulgated thereunder (including without
limitation Treasury Reg. § 1.468B-1-5 or any successor regulation).

Settlement Payments to Class Members

(a) The Settlement Fund will be paid in shares to all Class Members from whom valid
Claim Forms have been received by the Settlement Administrator as follows. The
Settlement Administrator shall determine the total number of Class Members who fall
into two categories: (1) those who have not provided services to Plan Members of Blue
Plan; and (2) those who have provided services to Plan Members of Blue Plan. The
Settlement Administrator shall then determine the total number of shares necessary to
make distributions according to the following formula: each Category 1 Class Member
shall be entitled to receive one distribution share and each Category 2 Class Member

~ shall be entitled to receive ten distribution shares.

(b) Each Class Member who submits a valid Claim Form will be sent a payment from the
Settlement Fund. '

(c¢) Any unclaimed amounts remaining in the Settlement Fund after all payments have
been made will be sent to Class Counsel for contribution to a charitable organization
of their selection.
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