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Introduction

The Physicians advocacy institute (Pai) is a 
not-for-profit 501(c)(6) advocacy organization 
established in 2006  with funds from settlement 

agreements in the multidistrict litigation (mDl) class 
action against major national for-profit health insurers. 
Pai’s board of Directors is comprised of Ceos of medi-
cal societies involved in the mDl and a physician who 
was a named plaintiff in that litigation. likewise, its 
Physicians advocacy liaison Committee is comprised 
of legal counsel to these medical societies. CSmS was 
a named plaintiff and critical player in the mDl litiga-
tion. as a result, CSmS executive vice President/Ceo 
matthew Katz serves on Pai’s board of Directors and 
CSmS general Counsel layne gakos serves on Pai’s 
Physicians’ advocacy liaison Committee.

When it was formed, Pai’s mission was twofold: 1) 
to monitor and attempt to assure compliance with the 
mDl Settlement agreements and 2) to identify and 
address future health-plan practices that burden the 
ability of physicians to be fairly paid for their services. 
With the expiration of the last mDl Settlement agree-
ment, Pai has now focused all of its attention towards 
the second part of its mission: ensuring the viability of 
physician practices. in all of its projects, Pai calls on the 
expertise of its board and Physicians advocacy liaison 
Committee and endeavors to respond to physician needs 
not currently met by other organizations.

This article will focus on Pai projects geared towards 
ensuring that recovery audit Contractors (raC),* other 
governmental, and private payer audits are as transparent 

and fair as possible and providing physicians with the 
tools they need to prepare for and defend these audits.

Identifying Physician Practices Issues  
with Medical Audits

Pai decided to focus its efforts on medical audits 
after informal surveys conducted of physician practices, 
attorneys representing physicians, and state medical so-
ciety managed care staff, identified medical audits as the 
most pressing issue facing physicians in private practice 
in today’s health-care environment.

Private payer medical audits: in 2011, Frank Cohen, 
principal of the Frank Cohen group, llC, conducted 
an informational survey of physician practices regard-
ing payer audits that he presented to Pai. based on the 
survey responses, 82% of physician practices reported 
an increase in the number or frequency of repayment 
demands based on audits. of those receiving repayment 
demand letters, 63% reported not having received a clear 
explanation of the reason for the repayment request. 
Similarly, approximately 40% of respondents indicated 
that the letters did not provide adequate information 
on how to appeal. in addition, although 85% reported 
having appealed at least one recoupment demand, over 
half of the respondents reported that their appeals were 
successful less than 25% of the time. This percentage 
was much lower than the percentage of successful raC 
appeals and successful appeals of general payment deni-
als, which in mr. Cohen’s view could be due to the lack 
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of clear information in the initial demand letters both 
as to the reason for the demand and as to the process for 
appealing the demand for repayment.

after reviewing the data, mr. Cohen concluded:
it goes without saying that recoupment is more than just a 
problem for medical practices. The uncertainty alone of not 
knowing how much of what you receive you will be able to 
keep is a very disruptive interference in the business cycle. 
most respondents reported that the recoupment letters were 
absent of adequate information on why the recoupment was 
occurring and did not contain proper or adequate instruc-
tions on how to appeal. Combine this with the huge lag time 
between the claim and the recoupment letter along with a lack 
of information identifying the original payment information 
and you have a situation that is unfair to the provider.1 

 
mr. Cohen added his voice to those asking Pai to 

address the issue.
RAC and other governmental audits: at the same that 

mr. Cohen was conducting his survey, Pai was receiving 
a lot of anecdotal information regarding serious issues 
with raCs and other governmental audits. Some of the 
problems identified in the anecdotal situations presented 
to Pai were: lack of opportunity for the physician prac-
tice to interact with the auditors; sloppy audit processes 
promoted in part by raC auditor compensation set at a 
contingency of monies repaid; problems with the use of 
extrapolation; and difficulties in obtaining repayments 
after overturn of audit findings. 

Pai President and executive vice President/Ceo of 
the north Carolina medical Society, robert W. Selig-
son, created a video depicting the frustrating experience 
of an internal medicine practice from a small town in 
eastern north Carolina that was subject to a faulty Zone 
integrity Program Contractors (ZPiC)† audit entitled 
“guilty until Proven innocent: When medical audits 
Cause Casualties.”2 

That physician practice’s problems began when a 
ZPiC auditor, who had had no previous interactions 
with the practice, sought medical records for ap-
proximately 200 patients. based on the review of these 
records, it was determined that the medical records did 
not adequately document certain services provided to 
medicare patients, for which the practice had collected 
approximately $40,000 from the medicare program. 
The ZPiC auditor then used extrapolation to the 
practice’s entire medicare population to calculate that 
the practice had overbilled medicare $1,032,287 and 
demanded repayment of this amount. although the 
practice strongly disagreed with these findings, when 

the medicare program started recouping from its cur-
rent payments, it was forced to seek loans and enter into 
an agreement to repay medicare over time. The video 
details the impact on the practice, its patients, and the 
community as it appealed the audit findings through 
the multilevel appeal process. 

because the practice had retained consultants before 
the audit to review its billing, it was convinced that 
the audit was faulty. ultimately, the administrative 
law Judge hearing the third-level appeal agreed, 
overturning most of the audits findings and determin-
ing that the practice only owed approximately $4,000. 
unfortunately, by this time, the practice had repaid 
the medicare program over $700,000 and it had to 
seek the intervention of its uS Senator to have those 
monies repaid. 

PAI Projects and Tools to Address  
Physician Issues with Medical Audits

To address the issues facing physician practices iden-
tified above, Pai has undertaken a series of projects and 
made resources and tools available so that physicians 
are equipped to both prepare for and defend medical 
audits. other projects are geared to remedying problems 
in the audit process itself.

Medical Audits: What Physicians Need to Know: To 
provide physicians with a comprehensive discussion of 
the issues surrounding medical audits, Pai published 
a white paper entitled “medical audits: What Physi-
cians need to Know.”3 This white paper pointed out 
that medical audits have become part of the regular 
course of business for governmental and private payers 
and that therefore, physicians needed to regularly as-
sess their risk of being audited and review their coding 
and documentation practices both to mitigate the risk 
of being audited and to be prepared to respond to audit 
requests and adverse audit findings. The white paper de-
scribed the various types of audits and audit processes; 
provided tips on how to assess the risk of being audited; 
made recommendations on how to respond to an audit; 
provided tips to analyze audit findings; and discussed 
appealing adverse audit determinations. Thereafter, 
Pai broadcast a series of webinars with information 
from the white paper, presented by the paper’s principal 
author, Frank Cohen.

among the paper’s most important recommendations 
were the following:

•	 Physicians should assess their risk of being audited 
by benchmarking their utilization of procedure 
codes and modifiers in comparison with other phy-
sicians of their specialty. This can be done on-line 
at www.cms.gov.†The primary goal of the Zone integrity Program Contractors 

(ZPiC) is to find and pursue cases of suspected medicare fraud 
and take immediate action.
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•	 Physicians should assess their risk of being audited 
by reviewing medicare’s Comprehensive error 
rate Testing (“CerT”) report findings of improp-
er medicare payments to determine if they bill any 
of the codes subject to frequent error. if so, records 
should be analyzed to ensure accurate coding and 
documentation, correcting any identified issues.

•	 Physicians should conduct periodic claims and 
chart reviews to ensure accurate coding and docu-
mentation. any issues identified in these reviews 
should be corrected.

•	 When physicians are audited, they should desig-
nate a person in the office to handle all correspon-
dence, date stamp and scan all records provided, 
and send all documents by certified mail or another 
mechanism allowing tracking and verification of 
receipt.

•	 Physicians should ensure that the audit is as ac-
curate as possible by providing complete medical 
records.

•	 Physicians should appeal any audit findings with 
which they disagree.

Fair Medical Audit Principles: Pai has also been 
endeavoring to ensure that payers conducting audits do 
so in as fair and transparent a manner as possible and 
that the process respect the need for physician practices 
to primarily focus on patient care. Towards that end, 
Pai has prepared a comprehensive list of Fair medical 
audit Principles, which it is urging all payers to adopt. 
in addition, Pai believes it may take federal legislation 
to eliminate some of the problems with the raC audit 
process and ensure that raC and other governmental 
audits are conducted in accordance with the Fair medical 
audit Principles. 

The Fair medical audit Principles (hereinafter “the 
Principles”) were developed by Pai’s Physician advo-
cacy liaison Committee in consultation with attorneys 
and other professionals who advise physicians during 
medical audits, and were approved by the Pai board 
of Directors in 2012. The Principles promote transpar-
ency by specifying the information which should be 
included in audit notices, audit reports, and notifications 
regarding appellate rights and specifying the format in 
which audit findings should be provided. The Principles 
promote fairness by specifying minimum qualifications 
for auditors, by requiring that any extrapolation formula 
be developed based on sound statistical methods, and by 
requiring that auditors identify any underpayments as 
well as any overpayments. lastly, the Principles promote 
respect for patient care by specifying parameters for the 
conduct of the audit.

CSmS used these Principles in making its suggestions  
to the Connecticut program review and investigations 
committee and in making suggestions to the Connecticut 
legislature on medicaid audits. CSmS and other state 
medical societies have also used the Principles in meeting 
with private payers regarding their conduct of audits of 
physicians in their states.

Possible federal legislation: Pai also used the Prin-
ciples to inform Congress on changes that could be made 
to the raC program to improve the transparency and 
fairness of raC audits and to remedy certain problems 
with the current audit process.

one of the most problematic aspects of the raC audit 
process is the inaccuracy of the audits. in its most recent 
report, CmS stated that 43.4% of audit findings appealed 
to the Department of health and human Services (the 
third appellate level) were overturned in favor of pro-
viders. by any measure, this is an astounding number. 
Taking into consideration the time and expense — both 
to providers and to taxpayers — of such appeals, it is a 
number which must be reduced. Pai believes that the 
accuracy of raC audits could be improved by eliminat-
ing the current compensation system which pays raC 
contractors on a contingent basis, thereby incenting the 
contractors to inflate their audit findings, by imposing 
penalties on raC contractors for incorrect audit findings 
and by ensuring that overpayment amounts calculated 
through extrapolation are computed using a statistically 
sound formula.

another problem with the raC audits which could 
be addressed by federal legislation concerns recoupments. 
Specifically, federal legislation could prohibit recoupment 
of any identified overpayment amounts until after appeal 
to the health and human Services appeals board, the 
third level of the five level raC appeal process and 
require the return of any previously recouped amounts 
within 30 business days of reversal of an audit finding 
on appeal. Currently, the medicare program may recoup 
funds after identification of an overpayment if the pro-
vider does not appeal within 30 days. 

in working with Congress, Pai will continue to stress 
that improving the raC program would not just elimi-
nate the problems discussed in this article but would also 
protect the medicare Trust Fund and mitigate physicians 
leaving the medicare program at a time when seniors are 
increasingly reporting problems with finding physicians 
who accept medicare.

 Comments to CMS on proposed overpayment rules: 
Pai has also attempted to shape federal policy in the 
regulatory arena. on april 12, 2012, Pai filed com-
ments with CmS on its proposed rules for reporting and 
returning of overpayments.   
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The rules would implement §6402(a) of the Patient 
Protection and affordable Care act, which requires the 
reporting and return of any identified overpayments. Pai’s 
comments were geared towards making the rules more 
practical for physician offices. Specifically, Pai recom-
mended that the look-back period be shortened from 
10 years to three years to correspond to the raC audit 
look-back period, that the use of the False Claims act’s 
definitions of “know” and “knowingly” be eliminated, that 
the rule be amended to clarify that the 60 day period for 
reporting overpayments begin after the provider has suf-
ficient information to accurately calculate the amount of an 
overpayment, and that the reporting requirements be more 
narrowly tailored to include only essential information.

Conclusion
Pai continues to develop tools and projects designed 

to assist physicians facing medical audits. Projects under 
development include a Tool Kit and a list of attorneys 
and other professionals who advise physicians on medi-
cal audit issues.

 because Pai’s mission is focused on ensuring the 
viability of physician practices and because its board 
and Physicians advocacy liaison Committee have 
expertise gleaned from years of experience in working 
with physicians, Pai believes it can fill an essential role 
in providing physicians with the tools and information 
necessary to address the most pressing problems they 
face today. Pai welcomes any suggestions on issues it 
should address and/or tools it could develop to further 
assist physicians. Physicians with such suggestions should 
contact Pai’s executive vice President/Ceo mary Jo 
malone at maryjomalone@sbcglobal.net. 
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